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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
BRUCE A. AND GYLBERTA |. THOVAS ))

Appear ances:

For Appellants: Robert M Bl akey
Attorney at Law

For Respondent: Lawence C. Counts
Associ ate Tax Counse

OPL NLON

Thi s agpeallis made pursuant to section 19059 of
the Revenue and Taxation Code fromthe deened disallowance

by the Franchise Tax Board of the claims of Bruce A and

Gyl berta |I. Thomas for refund of personal incone tax totaling
$1,710.96 for the(year 1953, Pursuant to section 19058 the
claims were deened disallowed since the Franchise Tax Board
did not act on themwthin six nonths after they were filed.

In the years 1951 and 1952, Bruce A. Thomas (hereafter
referred to as "appellant") was engaged in booknmaking.  For.
those years he had a federal ganbling tax stanp as required
by section 3293 of the Internal Revenue Code of 1939.

On the state incone tax return which appellant filed
jointly with his wife, G/lberta, for the year 1953 their inconme
was |isted as $8,260 from "commissions." No other details were
shown on the return relative to the source of their incone,
Respondent Franchise Tax Board determned that the reported
amount was net income derived fromillegal activities and that,
Qursuant to section 17359 (now 17297) of the Revenue and

axation Code, the gross incone was taxable.

_ Based on the experience of the California tracks,
which return 86 percent of the pari-nutuel pools and retain
14 percent, respondent made an estimate of appellant's gross
incone. The income of $8,260 reported for 1953 was divided
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by 14 and the quotient was nultiplied by 100. From the
resulting sumthe $8,260 was subtracted and the bal ance
was added to the reported incone for the year as estimted
| osing bets to' be disallowed as deductions.

_ Respondent®s determ nation was based in part on a
police report of an investigation of appellant’s activities
and appellant's plea of guilty to a chaQPe resulting from
the investigation. The report indicated that |aw enforcenment
officers in Orange County received information that appellant
was conducting a bookmaking operation in his trailer at the
Seal Beach Trailer Court. On Qctober 29, 1953, the officers
visited appellant at his trailer and reported that they found
26 packages of bet recordlnﬁ bl anks, an addi ng machi ne and two
tel ephones. Nunerous tel ephone calls were reportedly received
while the officers were there and about half of the callers
attenPted to place bets. The investigating officers arrested
appel lant and charged himwth operating a lottery. On
Novenber 18, 1953, appellant pleaded guilty to the charge
and was fined $400.

pel | ant appeared befors us and testified that in
1953 he engaged in no bookmaking, lottery activities or any
other activities prohibited by the Penal Code; that the |aw
of ficers' report was exaggerated; that he pleaded guilty to
the lottery charge because it was | ess expensive than to fight
itj that he derived his incone from|legal forns of ganbling I n .
California, Nevada and Mexico; and that his incone was derived
primarily from card playing. Appellant testified that he had
spent sone tine deer hunting in Uah LUSt prior to his arrest
and he expressed the belief that his brother had used the
trailer for bookmaking activities in his absence,

During the year in question section 17359 of the
Revenue and Taxation Code provi ded:

I n conButln? net income, no deductions

shal | be allowed to any taxpayer on any

of his gross income derived fromillegal
activities as defined in Chapters 9, 10

or 10.5 of Title 9 of Part 1 of the Penal

Code of California; nor shall any deductions
be all owed to any taxPayer on anK of his
gross incone derived ron1an¥ other activities
which tend to promote or to further, or are
connected or associated with, such illegal

activities. ‘
Section 319 of the Penal Code, under which appellant was con-

victed on a lottery charge, and section 337 which prohibits
bookmaki ng are contained in the portion of the Penal Code
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referred to in the above-quoted section, Based on the

evi dence before us it appears that appellant was enﬁaged
in bookmaking or operating, a lottery or both, TN any“event
we are convinced that appellant was engaged in illegal
activities of the type contenplated by section 17359.

We shall briefly consider the follow ng additional
points raised by appellant.

1.  Appel lant contends that section 17359 was un-
constitutional, This point was settled against appellant's
position in Hetzel v. Eranchise Tax Board, 161 Cal, App. 2d

e a———

224 1326 pP.2d 611}, and nore recentlv %ﬁiHaLL'V' E
Tax Board, *244 Cal, App. 2d __ [___ Cal. Rptr. __J.

2. Appellant contends that wagering |osses of a
prof essional ganbler nust be excluded to arrive at gross
Incone. He relies on Winkler v. United States 230 E,2d 766,

a case which concerned the federal income tax |aw. e court
there was influenced by limtations which it felt were inposed
by the Sixteenth Amendnent of the United States Consti tutiop ¢
on the power of Congress to provide for taxes on incone. a
amendnment does not apply to the California Legislature nor
does the federal |aw contain a provision conparable to section
17359 of the Revenue and Taxation Code., Subsequent to the
Wnkler decision, it was held in Hetzel v. E

supra, that wagers lost by a professional gambler nust be
regarded as deductions rather than as exclusions from gross
income. \\ believe the Hetzel case is controlling on this
poi nt .

3. Appel lant chal | enges respondent's estinate of
t axabl e i ncome and urges that certain,eﬁPﬁqditures for rent
and simlar items are deductible. Tnis calls Into question
the fornula method used by respondent to estinate taxable
incone, Appellant has the burden of proof to show that he is

entitled to his claimand he cannot assert er(ﬂé and &pus ?pift
to the state the burden to justify the tax. (Hall v. Eranchise
Tax Board, supra.) Even though appellant nust have an intimate
knowledge of his business affairs he has offered no evidence to
establ i sh the anount of his gross incone nor has he shown that

he has incurred any expenses that are unrelated to incgne frgm
illegal activities. Accordingly, we see no reason to distur

respondent's conputation of taxable incone.

*Advance Report CGitation: 244 A CA 968
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ORDER

Pursuant to the views expressed in the opinion of

the board on file in this proceeding, and good cause appearing
therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED, pur suant
to section 19060 of the Revenue and Taxation Code, that t he
deened di sal | owance by the Franchise Tax Board of the clains
of Bruce A and Gylberta |I. Thomas for refund of personal

i nconme tax totaling $1d710 .96 for the year 1953 be and the
sane is hereby sustaine

Done at Sacranento , Jaal i fornia, this 10th day
of May , 1967, by the State Board of Equal i zati on.
, Chai rman

[ ‘7,)@//&/( / o Nenber
M Z{/ %; b , Member
¥ ’//47/0/

, Member

" ATTEST: (/;;%é;%?Z2‘1”‘N’—\“\\Secretary

///\

Menber
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